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A RAINBOW IN THE SKY OF REFORM 
OF JUDICIAL PROCEEDURE. 





The excellent work enduringly shown, as 
we believe, in the new federal equity rules, 
should have suggested to Congress emer- 
gency legislation, so far as the common law 
side of the federal courts is concerned. But 
it seems not so to have done. Delay, how- 
ever, may not be unmixed with good. 

The Clayton bill for vesting in the Su- 
reme Court power to prescribe forms and 
rules for pleading, procedure and practice 
on the common law side of these courts was 
a good bill for its direct effect. It ought, 
if possible, to be improved so as, more or 
less directly, to bring early uniformity in 
pleading, procedure and practice in the 
courts of the different states. 

As a mere beacon light leading states on 
to uniformity, in time, any system, how- 
ever carefully molded by our national su- 
preme court appeals to us none too strong- 
ly. The old equity rules lived for many 
years in cold isolation and, who knows but 
the new ones may be as devoid of follow- 
ing? And so of any rules our august tri- 
bunal might frame under such a law as the 
Clayton bill. 

But, if at the time of their expected fram- 
ing, or, rather, in advance thereof, supreme 
state tribunals and the supreme national tri- 
bunal might by due statutory authorization, 
meet in national judicial convention, even 
with no more than advisory powers, there 
would be about as grand an assemblage as 
it is possible to imagine. We believe that 
both in moral and material effect the ad- 
vantages of such a gathering would be in- 
calculable. 

We think we appreciate that the national 
court and each state court, vested with such 
power as the Clayton bill proposed to con- 
fer, would have to bear its separate responsi- 
bility for any system it agreed to, but this 
does not say that Congress or a state legis- 





lature would be going out of its province to 
commission judges as delegates to such a 
convention, directing, or, rather, inviting 
them to attend and participate and appro- 
priate funds for such attendance and the 
holding of such a convention. If a state 
may appropriate funds for the furtherance 
of uniform legislation, because there is a 
bow of promise encircling the commission 
so long and devotedly laboring to this end, 
why not appeal to the states and the nation 
to bring about such a convention? 


If the American Bar Association or the 
Commission on Uniform Laws could induce 
Congress and the states to’ vest in courts 
such a power as the Clayton bill proposed 
and additionally bring about the conven- 
tion suggested, this would be the longest: 
step ever taken both for uniformity in ju- 
dicial procedure and uniformity, as well, in 
substantive law among the states. 5 

It would do another thing, too, that 
would be of no less benefit. It would ac- 
complish or go far toward accomplishing 
what seems beyond legislative reach. This 
accomplishment would be uniformity in the 
application of substantive law between fed- 
eral and state courts and between state 
courts, that is to say, uniformity in deci- 
sion, 

We refuse to believe before it is demon- 
strated to the contrary, that the highest ju- 
dicial officers of the nation and the states, 
each representing a sovereignty, may meet 
to confer and strive for a harmonious ju- 
dicial system, and then consider that thev 
have exhausted their power, and their in- 
fluence, too, in bringing about harmony in 
adjective law and leave irreconcileabilities 
in the application of substantive law. Rem- 
edies are framed for rights—not the re- 
verse. 

The view that the committee of the 
American Bar Association on “Judicial Ad- 
ministration and Remedial Procedure” has 
taken is that “a system carefully modeled 
by the Supreme Court of the United States 
would, in time, induce the several states 
to adapt their own systems of pleading to 
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such model,” is the formulation of a hope 
whose fruition suggests somewhat the rule 
against perpetuities. The amendment we 
suggest of a pari passu effort for state leg- 
islation similar to the Clayton bill, embrac- 
ing also the judicial convention idea, is a 
program for results in presenti. 

Of course, both efforts have their eyes on 
future achievement, one being an active 
campaign along the whole front, the other 
the tactics in a Fabian policy. Life is 
short and art is long, but the art is pro- 
fessed by both of these movements already 
to be known and waiting enjoyment in pos- 
session. Our proposal appears to us to be 
en rapport with necessary militancy that 
should inspire judges, lawyers and laymen 
who know more of life and its demands 
than of art and its hopes. It looks to us 
that our plan embodies the idea that the 
way to reform is to reform—it points to 
an oasis while the other may lure toward 
a mirage. 

If the highest courts in the land held 
such a convention for settling the general 
permanent rules of “a system carefully 
modeled,” the example would be set for 
federal and state courts of original jurisdic- 
tion in the several states to have their 
joint judicial sessions for the considera- 
tion of local regulations. This would not 
only aid the practical working of the gen- 
eral rules, but it would help to do away for- 
ever with opportunity for friction between 
systems anxious to exemplify constitutional 
harmony. m ©. ©. 





NOTES OF IMPORTANT DECISIONS 








PRINCIPAL AND SURETY--INDEMNITOR 
OF SURETY ON APPEAL BOND QUESTION- 
ING SETTLEMENT BY THE LATTER.—The 
case of Wilson v. Hite, Ex’r. 157 S. W. 41, 
decided by Kentucky Court of Appeals shows 
that plaintiff as surety on a supersedeas bond 
settled a suit upon the bond after affirmance 
of the judgment, on appeal by executing his 
note therefor. The surety then,brought suit 
against the executor of the estate of his in- 
demnitor for the amount of the note. It was 
claimed in defense that the payor of the note 





did not execute the note in good faith, but in 
pursuance to an arrangement between him 
and the plaintiff in judgment for the purpose 
of giving the payor a right to sue the estate 
of his indemnitor, the maker of the note not 
being expected to pay it. 

This claim was held not borne out by the 
evidence, and the court said: ‘Nor does the 
fact that (surety) did not have sufficient prop- 
erty to pay the note at the time he executed 
it, or the fact that he has not since paid it, 
operate to deny him the right to present the 
full amount of it as a valid and existing lia- 
bility. . . . We can imagine a case in which, 
because of the insolvency of the payor in a 
note and the improbability that he might ever 
be able to pay any part, there would really 
be no assumption of liability by the execution 
of a note, but the condition of (surety) does 
not justify the application of such a rule. When 
he signed the supersedeas bond he was a man 
of considerable means, and although he has 
since lost some of his property, may again ac- 
quire an estate sufficient to pay the full amount 
of the note,” 

The court seems here to be holding a labor- 
ing oar in working up to its conclusion. It 
might have said his collection from his indem- 
nitor’s estate would enable surety to pay his 
note and jit did not lie in the mouth of indem- 


nitor’s representative to speak of his indem- 


nitee’s lack of means. A shorter way of doing 
justice would be to impound the recovery to 
pay the note and we are not sure that equity 
might not have entertained a suit by plaintiff 
in judgment against the surety and his indem- 
nitor to realize upon the supersedeas bond. 


MARRIAGE—LIABILITY OF THIRD PER- 
SON INDUCING BY FALSE REPPRESENTA- 
TIONS.—In Beach y. Beach, 141 N. W. 921, de- 
cided by Iowa Supreme Court, there was an 
action by a wife against her mother-in-law for 
damages for falsely representing to the plain- 
tiff, prior to her marriage and to induce its be- 
ing entered into, that her son was the owner 
in fee simple of a valuable farin, the title to 
which was in the mother, and the entering in- 
to such a marriage in reliance upon such repre- 
sentation being true. 

There is much authority to sustain an action 
such as this, the principle being well stated 
in Kujek v. Goldman, 150 N. Y. 176, 44 N. E. 
773, 34 L. R. A. 156, 55 Am. St. Rep. 670, where 
it was said: “Fraudulent representations with 
reference to the amount of property belonging 
to either party to a proposed marriage, made 
by a third person for the purpose of bringing 
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about the marriage, are held to constitute an 
actionable wrong and the usual remedy is to 
require the person guilty of the fraud to make 
his representations good.” 

An opposing case goes upon the theory that: 
“It would be against public policy, public mor- 
als and fraught with the greatest damage to 
the most sacred of the domestic relations if 
such actions were allowed to succeed.” Bren- 
nen v. Brennen, 19 Ont. 327. We do not see 
that this is so, if the action proceeds upon a 
clear principle like that stated in the New 
York case, The failure or the success of the 
marriage relation having nothing to do with 
the measure of damages, harking back to what 
might be called a mercenary motive is wholly 
irrelevant, and the court is not called upon to 
disentangle influences leading to the marriage, 
further than to say whether the representation 
was relied on or was the proximate cause of 
the marriage. 

This case was reversed because the court in- 
structed the jury that plaintiff's right stood 
upon the basis of an inchoate right of dower 
in the land and was to be estimated as one- 
third of its value. It is easily seen that this 
Was an error because such a right is not that 
valuable. The court, however, fails to lay down 
any very precise rule and admits damages in 
such a case “of necessity are somewhat specu- 
lative in character” and suggests that “doubt- 
less the value of the land might be considered 
as being upon the support which she might 
reasonably have expected during life and the 
society in which she might have moved, and 
the station in life which she might have occu- 
pied.” Perhaps this is as nearly as attainable, 
but this might weigh much in some cases and 
very little in other cases. 








EMINENT DOMAIN WITH REFER- 
ENCE TO THE RIGHT OF THE 
STATE TO ACQUIRE PRIVATE 
PROPERTY FOR PUBLIC USE. 





It is familiar elementary law that the 
right of eminent domain rests in the theory 
that the good of the general public is para- 
inount to the good of any particuiar indi- 
Every person, therefore, holds his 


vidual. 
property subject to the right of appropria- 
tion by the public regardless of any incon- 
venience to him or reluctance, for any rea- 
son, to part with his property. This right of 





eminent domain is usually asserted by cor- 
porations of a public nature acting through 
and by virtue of laws authorizing the tak- 
ing of ‘private property for public use. 
These public agencies are authorized to 
proceed through the instrumentalities of 
the courts to condemn property, a power 
granted by the State either through legisla- 
tive enactment or the organic law. These 
public agencies may take private property 
only when the State could do so, for the 
right does not exist in them as a matter 
of course, but comes through the sovereign 
authority alone. 


While the organic law of a State some- 
times refers to the law of eminent domain 
as a reserved right, it is more correct to 
call it an inherent right. It is a part and 
parcel of sovereignty itself, and does not 
have to be reserved, It is a necessary in- 
cident of sovereignty inseparably connect- 
ed with it, and no affirmative act or law is 
necessary to fix it in the State. In other 
words, whenever government exists, this 
power or right of eminent domain exists. 
Whenever a State or Government is creat- 
ed, the right to use private property for 
necessary public use is also created by the 
same act, and no legal proceeding or de- 
claration is necessary to establish it. 

While the State always possesses the 
right of eminent domain and usually au- 
thorizes it to be asserted by others for pub- 
lic purposes in certain cases, it is never- 
theless exceedingly jealous of the rights of 
the private person from whom his property 
is wrested by authority of law. In no 
case whatever is this extraordinary right 
to be exercised except upon. full and just 
compensation, for the theory of the law is, 
the citizen must be protected from this ex- 
traordinary proceeding whereby he is de- 
prived of the use and enjoyment of his 
property. This unbending rule applies to 


(1) Chestatee Pyrites v. Cavenders C. G. 
M. Co., 119 Ga. 354, 355. San Mateo Co. v. Co- 
burn, 130 Cal. 631, 634. Potlach Lbr. Co. v. 
Peterson, 12 Idaho, 769, 785. Painter v. St. 
Clair, 98 Va. 85. Southern Ill. & Mo, B. Co. v. 
Stone, 174 Mo. 1, 22. : 
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the State in taking property for a direct 
public use as well as to the corporation or 
individual who may be empowered by law 
to thus acquire the property of another 
against his will by virtue of this law.? 

Indeed the duty of making suitable and 
adequate compensation for private prop- 
erty taken for a public use is absolutely 
inseparable from the right of eminent do- 
main.* 

The necessity or expediency of appro- 
priating private property for the use of the 
State in its sovereign capacity, is a ques- 
tion for the legislative department of the 
government, and the courts have no power 
or right to pass upon this particular point. 
The courts are not vested with authority 
to supervise the affairs of the State, but 
can only determine judicial questions com- 
ing before them under the constitution and 
valid laws passed by authority thereof.* 
ut inasmuch as property cannot be thus 
bona fide pub- 
lic use, this particular question, on the oth- 


appropriated except for a 


er hand, is one exclusively for the judi- 
ciary. ‘The instant it is made to appear 
that the contemplated use of the property 
is not really necessary for the purposes in- 
tended, or if it should be made to appear 
that the fraudulently 


sought in order to get possession of the 


appropriation — is 


property for some purpose other than an 
actual and necessary public use, the courts 
have the power and authority, and it is 
their duty to take cognizance of the contro- 
versy, decide the question of fact accord- 
ing to the evidence and declare the law in 


(2) Backus v. Fort St. UT. D. Co. 169 U. S. 
557. San Mateo Co. v. Coburn, 130 Cal. 631. 
Adirondack Ry. Co. v. New York, 176 U. S&S. 
335, 349. Consolidated C, Co. v. Central Pac. 
Rd. Co., 51 Cal. 269. Jones v. North Ga. E. 
Co. 125 Ga. 618. 


(3) Haverhill B. P. vy. Commissioners, 103 


Mass, 120, 124. 
(4) Gilmer v. 
Adirondack Ry. 
335. San Mateo v. 
Haverhill B. P. vy. 
120, 124. Painter v. St. 
Southern Ill. & Mo. B. Co. v. 


18 Cal. 


999 959% 


Lime Paint, 2 
176 U. S. 


Co. v. New York, 
Coburn, 139 Cal. 631, 634. 
Commissioners, 193 Mass. 
Clair, 98 Va. 85, 87. 
Stone, 174 Mo. 1, 22. 





harmony with the fact thus determined.® 
And when an individual or corporation 
having the right of eminent domain seeks 
to unlawfully make use of this power, and 
thereby acquires private property for a 
private instead of a public use, equity has 
jurisdiction to restrain and enjoin proceed- 
ings for this purpose.® Since there is no 
right of eminent domain without the cor- 
responding duty to make fair and ample 
payment for the property taken, the law 
which grants the right of eminent domain 
must also provide a means for ascertain- 
ing the amount of damages which will re- 
sult to the private citizen in having his 
property appropriated to the public use. 
The State has no right to thus appropriate 
property without making any provision 
whatever for the payment thereof.’ If this 
vere not true, the State might indirectly 
avoid a duty which the law forbids to be 
avoided directly. It is properly held, 
therefore, that an act which authorizes the 
taking of property without providing suit- 
able and just compensation therefor, is 
void.* Any person attempting to take pri- 
vate property or interfering with the pos- 
session and enjovment thereof under such 
a law, therefore, becomes a trespasser and 
for a void 
But 
the State can appropriate for its public 
uses the property of an individual without 


amenable to the law as such, 
law gives no protection to any one.° 


previously making or tendering payment in 
money. All that is necessary in cases of 
this kind is for the State to make provi- 
sion for the payment of the amount of com- 
pensation out of the treasury. “That such 
M appropriation affords a remedy suffi- 
ciently adequate and certain is too clear to 
admit of a doubt. It is a pledge of the 


(5) San Mateo Co. vy. Coburn, 13@ Cal. 631. 
Consolidated C. Co. vy. Central Pac. Co., 51 Cal. 
269. 

(6) Gilbert v. Shaver, 91 Ark. 231, 239. 

(7) Haverhill B. P. v. Commissioners, 103 
Mass. 120, 124. 

(8) Boston & L Rd. Corp., 2 Gray (Mass.) 
1, 37. Perry v. Wilson, 7 Mass. 393, 394. Con- 
necticut River Rd. v. Commissioners, 127 Mass. 
50, 52. 
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faith and credit of the commonwealth, 
made in the most solemn and authoritative 
manner, for the payment of the damages 
as soon as they are ascertained and liqui- 
dated by due process of law.”?° It has 
even been held that this rule will apply to 
subordinate departments of the state gov- 
ernment, such as counties, cities and towns, 
where these are given the right of eminent 
domain for purposes incident to and neces- 
sary for the fulfillment of their functions 
given by law.”?! In cases where a State 
or county, city or town, is to be made 
liable for the damages which an individual 
may be made to suffer by having his prop- 
erty taken for the public use, it is not so 
important that the compensation should be 
paid or secured in adyance, if the law pro- 
vides a certain and expeditious way of as- 
certaining and recovering it, because there 
the presumption and the fact are that these 
municipalities are always responsible.”!* 
But this favored right to make provision 
for payment of the damages incident to the 
taking in the obligations of the State or 
municipality is confined to sovereignty. It 
does not exist in others. The right gen- 
erally vested in certain corporations of a 
public nature to thus acquire property is 


conditioned upon making payment in law-- 


ful money of the realm. In acquiring the 
right of eminent domain these corporations 
do not acquire all the rights of the State, 
but only those conferred by the strict terms 
of the law. In making payment they must 
compensate the owner in the same funds 
that they are by law required to pay other 
liabilities.‘* It is properly held, therefore, 


(9) Connecticut River R. R. v. Commission- 
ers, 127 Mass. 50, 52. Perry v. Wilson, 7 Mass. 
393, 394. 

(10) Talbot v. Hudson, 16 Gray (Mass.), 
417, 431. Connecticut River R. R. v. Commis- 
sioners, 127 Mass, 50. %5. 

(11) Powers Bears, 12 Wis. 213, 220. 
Yost’s Appeal, 17 Pa. St. 524, 532. Orr v. 
Quimby, 54 N. Y. 590, 594. Loweree v. Newark, 
9 Vr. (38 N. J. L.), 151, 154. Bates vy. Cooper, 
5 Hammond (Ohio), 118. 

(12) Ash y. Cummings, 50 N. H. 591, 621. 
Orr v. Quimby, 54 N. H. 590, 594. 

(13) Yost’s Appeal, 17 Pa. St. 528 532. Chap- 
man v. Gatesy, 54 N. Y. 132, 145. Lawrence v. 


Newark, 9 Vr. (38 N. J. L.), 151, 154. 





that a statute authorizing and requiring 
damages for taking land for railroad pur- 
poses to be paid out of the earnings of the 
road is not such a certain, definite and 
sure compensation as contemplated by the 
organic law.’* Ordinarily, a corporation 
does not have the right to take possession 
until payment is made in money. For, 
should it get possession without doing this, 
and then refuse to make proper payment, 
it could thereby cause the owner much an- 
noyance and probably an expensive law- 
suit. The individual must have absolute 
protection in the enjoyment and use of his 
property except when acquired in full and 
regular compliance with the law. But 
where the State is proceeding to acquire 
the property and has made due provision for 
the payment to the owner of the value 
thereof, it may take possession before ac- 
tual payment is consummated for, having 
properly authorized payment, the credit 
and honor of the State are deemed a suffi- 
cient protection to the individual.* But 
even in cases of condemnation by the State, 
provision for payment within a reasonable 
time must be made. The citizen cannot be 
deprived of his property and at the same 
time deprived of the payment therefor for 
an unreasonable time. And while actual 
payment need not always precede the tak- 
ing of possession, before this is done, even 
when the State is seeking the property for 
public uses, some provision for payment 
within a reasonable time must be made.*® 
In the nature of things, there must be some 
method provided for ascertaining the price 
to be paid for the property appropriated to 
the public use. But the process of arriv- 
ing at a sum which is fair and just to the 
owner is merely an incident to the right to 
take the property. The law-making power 


(14) Connecticut River R. R, v. Commission- 
ers, 127 Mass. 50, 56. Sweet v. Rechel, 159 U. 
S. 380, 401. 

(15) Backus v. Fort St. U. D. Co., 169 U. 
S. 557. Chapman v. Gates, 54 N. Y. 132, 145. 


Loweree v. Newark, 9 Vr. (38 N. J. L.), 151, 154. 


(16) Haverhili B. P. vy. Commissioners, 103 
Mass. 120, 125. Sweet vy, Rechel, 159 U. S. 380, 
401. 
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may create a board or commission to in- 
vestigate and ascertain the value with or 
without the intervention of a jury. “All 
that is required is that it shall be conduct- 
ed in some fair and just manner with op- 
portunity to the owner of the property to 
present evidence as to its value, and be 
heard thereon.”'? But of course the con- 
demnation must be for a public use. The 
State cannot take the property of one per- 
son and turn it over to another for private 
use, even though ample provision is made 
for full compensation.** 


It seems to be well settled, both upon 
principle and authority, that the United 
States may condemn land for public use 
through the machinery of the State courts 
when authorized to do so by statute.’® But 
while this is true, it is held by the Penn- 
sylvania Supreme Court that though the 
general government may thus condemn 
property for its necessary use, it cannot 
condemn several tracts of land, one of 
which is needed and the others not, and 
then choose the one it will use.2° This 
seems reasonable, for, when the several 
tracts are condemned, the title of the own- 
ers is divested and inures to the general 
government. It would then own divers 
tracts, while it intended to use only one. 
All the others would be owned and held, 
not for a public purpose, still under the 
right of eminent domain. And if one or 
more tracts that were needed could be thus 
acquired, any number might be likewise ac- 
quired and the citizen thus unjustly de- 
prived of the use of his property. This 
wholesome principle would no doubt apply 
to a State seeking to condemn, the same as 
to the United States. 


It has been held in Michigan that the 
State cannot condemn for the use of the 
United States a site for a light house, the 

(17) United States v. Jones, 109 U. S. 513. 

(18) Reddall v. Bryan, 14, Md. 444, 447. 

(19) Reddall v. Bryan, 14 Md, 444, 447. Gil- 
mer v. Throckmorton, 18 Cal. 229, 256. Orr v. 
Quimby, 54 N. H. 590, 592. In re League Island, 
1 Brewst. (Pa.), 524, 52 

(20) Darlington v, United States, 82 Pa, St. 
382, 386. 





court intimating that such a use does not 
come under the enumeration of uses con- 
templated by the Federal Constitution.** 
This ruling, however, was under an act of 
the Michigan legislature, authorizing the 
governor of the State to seize land for a 
light house and convey’ it to 
the United States. sut the doctrine 
is wrong to the extent that it 
may deny the general government the right 
to condemn. By the Federal Constitution, 
the United States is given the power of 
eminent domain for all public purposes, re- 
gardless of the will of any of the States. 
This has been recognized and established 


by the Supreme Court in the following lan- 


guage: “It has been seriously contended 
during the argument that the United States 
Government is withbut power to appro- 
priate lands or other property within the 
States for its own uses, and to enable it to 
perform its proper functions. 
thority is essential to its independent ex- 
istence and perpetuity. These cannot be 
preserved if the obstinacy of a private per- 


Such an au- 


son, or if any other authority can prevent 
the acquisition of the means or instruments 
by which alone governmental functions can 
be performed. The powers vested by the 
Constitution in the general government de- 
mand for their exercise the acquisition of 
lands in all the States. These are needed 
for forts, armories and arsenals, for navy 
yards and light houses, for custom houses, 
post oflices and court houses, and for other 


public uses. If the right to acquire prop- 


erty for such uses may be made a barren ° 


right by the unwillingness of property own- 
ers to sell, or by the action of a State pro- 
hibiting a sale to the Federal Government, 
the constitutional grants of power may be 
rendered nugatory and the government is 
dependent for its practical existence upon 
the will of a State, or even upon that of a 
private citizen.”** In this case the action 
to condemn was brought originally in the 
Federal Court 
right of the Government to take private 


under the constitutional 


(21) Trombley v. Humphrey, 23 Mich. 472. 
(22) Kohl vy. United States, 91 U. S. 367. 
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property for the purpose in view. This 
right of condemnation by the Federal Gov- 
ernment hinges on the short sentence on 
the fifth amendment to the Constitution, 
which simply provides that private prop- 
erty shall not be taken for public use with- 
out just compensation. This, of course, 
necessarily implies that it may be taken 
when needed for this use, if proper com- 
pensation be made. And as the right of 
direct condemnation is given the United 
States in the Federal courts, it necessarily 
follows that a State cannot prescribe the 
method by which the Government must ac- 
quire the property for public use. Hav- 
ing no right to forbid the acquisition, the 
State cannot hamper this proceeding by the 
general government by prescribing any 
methods or requirements to be observed as 
a condition to the right.2** And if this 
privilege had not been expressly named in 
the Federal Constitution, no doubt the same 
right to condemn would exist in the general 
government as inherent therein, and neces- 
sarily incident to sovereignty.** The right 
extends’ to every part of the territory of 
the government and to all property within 
its confines.2*> Of course, the proposition 
that the Federal Government may go di- 
rectly into the Federal courts and effect 
condemnation in all proper cases, does not 
militate against the rule that the State 
courts may authorize and empower it to 
avail itself of the State courts. The gov- 
ernment, of course, has the right to elect 
which tribunal it will seek its right of 
eminent domain in. 


But ngither the State nor any branch of 
a State government, such as counties, cities, 
towns, etc., can condemn land already 
owned by the United States. and used for 
governmental purposes. The necessities of 
the general government in this respect is, 
and, in the very nature of things, should 
be, paramount to the rights or convenience 
of any one State cr set of States. On the 


(23) 
(24) 
(25) 


Kohl v. United States, 91 U. S. 367, 374. 
United States v. Jones, 109 U. S. 513. 
Hollister v. State, 9 Idaho, 8. 


other hand, it has been held that the gen- 
eral government cannot hamper a State in 
the use by it for governmental purposes of 
property previously acquired by it and 
used to this end.*®° But while a State may 
not appropriate any property acquired by 
the United States for public uses, it may 
condemn land owned by the general govern- 
ment as a part of the public domain. For 
the land thus held by the United States is 
not for public uses within the meaning of 
the law of eminent domain, but for sale 
under the land laws of the government as 
authorized by congressional legislation, 
which is not true of land owned for forts, 
custom houses, navy yards, etc.27 But 
when the United States abandons any prop- 
erty it has thus acquired for these public 
uses, by an early statute the President is 
authorized to sell same “for the best price 
to be obtained, and to convey the same by 
grant or otherwise.’** But while a State 
may condemn for its own public uses, and 
the general government may do so for like 
uses, yet one State cannot authorize an- 
other State to condemn land within its bor- 
ders for the benefit of such other State or 
the citizens thereof. The right is reserved 
for the benefit of the citizens of the State at 
large, and the State is under no obligations 
to take the property of its own citizens for 
the use and benefit of another State.*® And, 
of course, the right of eminent domain can- 
not be invoked by a foreign corporation of 
another State for the benefit of the citizens 
of such other State.*° But the right will 
not be withheld by a State when sought by 
a citizen or corporation thereof vested with 
the power to condemn because this may 
operate indirectly to the benefit or advan- 
tage or one or more citizens of some other 


(26) 
360. 

(27) United States v. The Railroad Bridge 
Co., 6 McLean, 517. Gilmer v. Lime Paint, 18 
Cal. 229, 252. 

(28) United States v. Railroad Bridge Co., 
6 McLean, 517. 527. 

(29) Columbus Waterworks Co. v. Long, 121 
Ala. 245, 247. 

(30) Columbus Waterworks Co. v. Long, 121 


Burt v. Insurance Co., 106 Mass. 356, 





Ala. 245, 247. 
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State.**. No State, however, owes to a 

citizen or any number of citizens of some 

other State, the duty of depriving her citi- 

zens of their property against their will, no 

matter for what purpose the property be 

desired. W. C. Ropcers. 
Nashville, Ark. 








DOWER—INCHOATE RIGHT. 





BROWN et ux. v. BROWN et al. 





Supreme Court of South Carolina. May 27, 
1913. 
78 S. E. 447. 

An “inchoate right of dower,’ while it can- 
not be properly denominated an estate in lands 
nor a vested interest therein, is a substantial 
right, possessing the attributes of property to 
be estimated and valued as such, a right at- 


taching by implication of law, and which, from 
the moment that the fact of marriage and of 
seisin have concurred, is so fixed on the land 
as to become a title paramount to that of any 
other person claiming under the husband by a 
subsequent act; it is such a right as equity will 
protect, 





HYDRICK, J. This is an appeal from an 
order refusing to enjoin the defendants from 
committing waste, on the ground that the wife 
of a grantor is not entitled to the equitable 
aid of the court, in the protection of a mere 
inchoate right of dower. 

In substance, the complaint alleges: That 
the plaintiffs were lawfully married; that dur- 
ing coverture the plaintiff J. H. Brown con- 
veyed the land described in the complaint to 
Jesse C. Brown; that the plaintiff Nancy A. 
Brown had never relinquished her dower in 
said lands; that Jesse C. Brown has sold to 
the defendant A. M. McNair all the timber on 
said lands, without which they would be ren- 
dered almost if not altogether, worthless; that 
the defendants have already committed acts 
of waste, and threaten to: continue to do so, 
unless enjoined, to the irreparable injury of 
the plaintiff Nancy C. Brown; that the defend- 
ant Jesse C. Brown is insolvent; and that the 
plaintiffs have no other adequate remedy. 

(1) In the consideration of this question, 
it will be necessary to determine the nature 
of the inchoate right of dower, which is thus 


(31) Columbus Waterworks Co. v. Long, 121 
Ala. 245, 247. 





described in 2 Scribner on Dower 5: “It is 
difficult to state with precision the nature or 
qualities of inchoate dower interest, when 
considered as a right of property. A certain 
vagueness of expression uniformly character- 
izes the discussions of the subject, and these 
discussions are commonly attended with un- 
satisfactory results’—and after considering 
the cases in which the nature and qualities of 
this right have been discussed, the author con- 
cludes in these words: “Although, therefore, 
an inchoate right of dower cannot be properly 
denominated an estate in lands, nor indeed a 
vested interest therein, and notwithstanding 
the difficulty of defining with accuracy the 
precise legal qualities of the interest, it may, 
nevertheless, be fairly deduced from the au- 
thorities that it is a substantial right, pos- 
sessing, in contemplation of law, the attri- 
butes of property, and to be estimated and 
valued as such.” After quoting the foregoing 
language with approval, Mr. Justice Mclver 
(afterwards Chief Justice), in the case of 
Shell v. Duncan, 31 S. C. 547, 10 S. E. 330, 5 
L. R. A. 821, says: “The inchoate right of 
dower has been treated as such a substantial 
right of property as will afford a basis for an 
action to protect it. ... Its present value may 
be judicially ascertained and protected.” He 
cites authorities to sustain these propositions. 
In Park on Dower, 237, it is said to be “a 
right attaching by implication of law, which 
although it may possibly never be called into 
effect (as where the wife dies in the lifetime 
of the husband), yet from the moment that 
the fact of marriage and of seisin have con- 
curred is so fixed on the land as to become a 
title paramount to that of any other person 
claiming under the husband by a subsequent 
act.” This language is quoted with approval 
in the case of Cunningham v. Shannon, 4 Rich. 
Eq. 135. Im the case of McCreery v. Davis, 44 
S. C. 195, 22 S. E. 178, 28 L. R. A. 655, 51 Am. 
St. Rep, 794, the court, in speaking of the 
right of dower, says: “Although it is inchoate 
yet it is a substantial right of property.” From 
the foregoing citations of authority, it is clear 
that the circuit judge erred in holding that 
equity would not protect an inchoate right of 
dower. 

(2-4) But while the court will protect the 
right, it should do so in such a manner as to 
discourage the improvement of estates as lit- 
tle as possible. In a case like this, where 
the land has been aliened in the lifetime of 
the husband, the statute (Civil Code 1912, § 
3491) fixes the value of the land at the time 
of alienation, with interest from the death of 
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the husband, as the value upon which to assess 
dower. No fixed rule has been adopted in this 
state by which the present value of an in- 
choate right of dower may be ascertained. In 
some cases, after the death of the husband, 
one-sixth of the value of the land has been 
assigned to the widow absolutely as a fair 
equivalent of one-third thereof during her life. 
Clearly this cannot be adopted as an invariable 
rule, because the value of the dower depends 
upon other elements besides the value of the 
land, such, for example, as the age, habits, 
constitution, and health of the widow, while 
the value of the inchoate right depends not 
only upon these as they affect the wife, but 
as they affect the husband also. In Payne v. 
Melton, 69 S. C. 370, S. E. 277, the court held 
that one-sixth of the value of the land was too 
much to be reserved by a purchaser to pro- 
tect himself against the inchoate right of dow- 
er of the wife of his vendor. The rule which 
seems to be based upon the best reason is that 
announced by Chancellor Walworth in Jack- 
son v. Edwards, 7 Paige (N. Y.) 386, 408. It 
is there said that “the proper rule for comput- 
ing the present value of the wife’s contingent 
right of dower during: the life of the husband 
is to ascertain the present value of an an- 
nuity for her life equal to the interest in the 
third of the proceeds of the estate to which 
her contingent right of dower attaches, and 
then to deduct from the present value of the 
annuity for her life the value of a similar an- 
nuity depending upon the joint lives of herself 
and her husband, and the difference between 
those two sums will be the present value of 
her contingent right of dower.” This rule 
was adopted by the Supreme Court of Alabama 
in Gordon v. Tweedy, 74 Ala, 232, 49 Am. Rep. 
$13, and impliedly by this court, by the cita- 
tion of that case in Shell v. Duncan, 31 S. C. 
566, 10 S. E. 330, 5 L. R. A. 821, as authority 
for the proposition that the present value of 
the right may be judicially ascertained and 
protected. 


When the present value of the inchoate 
right of dower shall have been ascertained, 
the court will be in better position to make 
adequate provision for its protection, which 
may be done in various ways, according to 
the discretion of the court, depending upon 
the circumstances of each case. Wannamaker 
v. Brown, 77 S. C. 64, 57 S. E. 665; Jackson v. 
Edwards, supra. If it should appear that the 
alleged waste will be so inconsiderable that 
the value of the land will not be substantially 
impaired, injunction should be refused; for in- 
stance, the destruction of a body of timber 








on a plantation might be waste from a legal 
standpoint, yet if it is done for the purpose of 
bringing the land into cultivation, it might re- 
sult in materially enhancing its value, and to 
enjoin it might prevent a substantial improve- 
ment. 


(5) As it may be difficult, if not impossible, 
after the lapse of many years, to prove the 
value of the land at the date of alienation, 
either the owner of the land to which the in- 
choate right of dower has attached or the 
contingent dowress may implead the other— 
the one, that the value of the right may be 
judicially ascertained, so that he may make 
improvements upon the estate without fear of 
losing them by having them assigned to the 
widow as part of her dower, or in enhance- 
ment thereof in the event that her inchoate 
right should become consummate; the other, 
that her right may be protected. 


The order appealed from is therefore re- 
versed, and the case remanded for further pro- 
cedings not inconsistent’ with the views herein 
announced. 

GARY, C. J., and WOODS, 
FRASER, JJ., concur. 


WATTS, and 


Note.—The Status of Inchoate Right of Dow- 
er, and Affirmative Rights in Regard Thereto.— 
The most frequent recognition of inchoate right 
of dower being an interest that the law recog- . 
nizes as entitled to protection occurs in the exer- 
cise of the right of redemption by the wife of 
land sold under foreclosure or judicial sale. This 
question was treated very elaborately by New 
York Court of Appeals in McKenna v. Fidelity 
Trust Co. of Buffalo, et al., 184 N. Y. 411, 77 
N. E. 721, 3 L. R. A. (N. S.) 1068, 112 Am. St. 
Rep. 620; 6 A. & E. Ann. Cas. 471. Vann, J., 
speaking for the entire court, said: “The pri- 
mary question is whether the plaintiff had the 
right to redeem, although her husband was still 
alive and her right of dower inchoate only. The 
question has been discussed somewhat, but never 
decided, by this court.” The opinion then quotes 
from New York cases, where frequently the 
right is asserted arguendo, e. g. Mills v. Van 
Vorhies, 20 N. Y. 412; Bell v. New York, 10 
Paige, 50; Simar v. Canaday, 53 N. Y. 208, 13 
Am. Rep. 523. As deduced from this as a prin- 
ciple, the opinion recites that it has been held 
that: “Public policy allows a wife to maintain 
in the lifetime of her husband, an action to 
cancel, as forged, a recorded deed purporting to 
have been executed by her, together with her 
husband, instead of waiting for an admeasure- 
ment of dower after her husband’s death.” Clif- 
ford v. Kampfe, 147 N. Y. 383, 42 N. E. 1. 


It cites several N. Y. Supreme Court cases, 
and authorities from elsewhere, as_ follows: 
Davis v. Wetherell, 13 Allen 60, 90 Am. Dec. 
177; Gatewood v. Gatewood, 75 Va. 407; Smith 
v. Hall, 67 N. H. 200, 30 Atl. 409; Vaughan v. 
Dowden, 126 Ind. 406, 26 N. E. 74; 2 Jones 
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Mortg. 6th Ed., § 1067; 
§ 622. 

The opinion then observes: “We adopt the 
rule as sustained by authority and founded on 
sound and just principles. The right te redeem 
is a necessary incident of a mortgage and it 
extends beyond the mortgagor to all who claim 
through or under him.” 

The principle of inchoate right to dower cre- 
ating right of redemption carries the principle 
that a widow may redeem in advance of the as- 
signment of dower. Hays v. Cretin, 102 Md. 
6905, 62 Atl. 1028, 4 L. R. A., N. S. 1039. “" 
also McArthur v. Franklin, 15 Ohio St. 485; S. 
C. 16 Ohio St. 193; Marselis v. Van Riper, 55 
N. J. Eq. 618, 38 Atl. 196; Law v. Citizen’s Bank, 
-* Minn. 411, 89 N. W. 320, 89 Am. St. Rep. 


5 


Thomas, Mortg. 2d Ed. 


Thele, 104 Minn. 267, 116 N. W 
(CN. S.) 981, there was re- 


In Kopp v. 
ge 27 bL. R, A. 


demption by the wife from foreclosure sale on. 


a mortgage in which she joined. She went into 
possession and after divorce the husband con- 
veyed his interest in the land. It was ruled that 
the redemption annulled the foreclosure sale and 
husband’s vendee held title subject to a lien there- 
on in favor of the wife for what she paid to 
redeem, with interest, less the net value of the 
use of the land while in her possession. The 
court said: “The redemption could not have the 
effect, either in law or equity, of transferring 
the husband’s title to the land to her. But, she 
having redeemed for the protection of her own 
interest in the premises, which necessarily result- 
ed in protecting her husband’s title, she was not 
a mere volunteer. Hence she is entitled by 
subrogation to an equitable lien upon the land 
for the amount paid on the redemption.” 

There being something then of a well-defined 
status that is valuable, the courts look beyond its 
being technically a vested interest or not and 
decide for its protection, technicality to the con- 
trary notwithstanding. Taking this as true, we 
refer to some cases as to how it has been treated 
or is considered. 

As to whether there may be a present valua- 
tion of an inchoate right of dower, where the 
wife or another may object, seems a more seri- 
ous question. In Bride v. Reeves, 36 App. D. C. 
476, following Barber v. Hickey, 2 App. D. C. 
207, 24 L. R. A. 763, there was a contract to sell 
land by the husband, the wife not joining there- 
in. There was a bill for specific performance 
with an abatement of purchase money by an 
amount equivalent to the value of the wife’s con- 
tingent dower right. Demurrer by her was held 
rightly sustained, it being said that as she was 
not a party to the contract, she “cannot be af- 
fected by a decree of performance by her hus- 
band,” and plaintiff was not entitled to the 
abatement asked for. 

In Butler v. Butler, Iowa, 132 N. W. 63, there 
was refusal by the wife to join in a conveyance 
by the husband. It was held the court was with- 
out jurisdiction to value her dower estate as of 
the date of a suit brought to relieve the land 
from such a claim and decree that on deposit of 
such value it be paid to her if she survived her 
husband, and if she predeceased him, to be re- 
turned to grantee, the land meanwhile to be 
freed from her inchoate claim of dower. The 
court cites cases in Iowa,. one of which held 
that: “If the contract holder elects to take title 


participation in any enhanced value. 





to the interest of the contracting spouse, he may 
be protected by decree against the contingent 
right of the spouse not joining. And this may 
be accomplished by a provision in the decree 
that he shall retain a fixed proportionate amount 
of the purchase money.” Noecker y. Walling- 
ford, 133 Iowa 611, 111 N. W. 37. This case 
was said to be a radical departure from the doc- 
trine previously declared, though it provided for 
a deposit equal to one-third of the value ot the 
husband’s interest in the land at the date of the 
conveyance. This was said to bar her against 
This makes 
prior decision mean, therefore, that protection by 
reserving a proportionate part was an estimated, 
but not an absolute, protection. The court said: 
“We think there is no statute and no principle 
of law or equity by which she can be compelled 
to surrender that right which is still inchoate, or 
to commute it into an equivalent sum of money, 
for no other purpose than to give to a deed 
executed alone by her husband the force and 
effect of a conveyance executed by them jointly. 
* * * Tt is to be admitted that authority may be 
found for such a rule, but the overwhelming 
weight is to the contrary.” To the principle 
favored by the Iowa court are cited many cases. 
among them, Fritz v. Tudor, 64 Ky. 28; Boyd 
v. Carlton, 69 Me. 200, 31 Am. Rep. 268; Butler 
v. Fitzgerald, 43 Neb. 192, 61 N. W. 640, 27 L. 
R. A. 252, 47 Am. St. Rep. 741. 

In Savage v. Savage, 141 Fed. 346, 72 C. C. A. 
494, 15 Am. Bankr. Rep. 599, 3 L. R. ‘A. (N. S.) 
923, it was ruled that the sale of a bankrupt’s 
property free from his wife’s inchoate right of 
dower should be approved if it can be made with 
her consent and a fair allowance made to her 
for its value out of the proceeds. The court 
said: “It is nearly always desirable, in making 
sale of a bankrupt’s estate, if the wife will con- 
sent, to sell free from her inchoate right of dow- 
er and to compensate her by a fair allowance out 
of the proceeds for her release of that right.” 
This admits that the wife may stand on her 
rights if she wishes. This case was referred to 
in In re Acretelli, 173 Fed. 121, and followed. 

In Fintiey v. Finney, 144 Ky. 114, 138 S. W. 
257, it is provided by statute that in joint own- 
ership of land and sale, a vested or contingent 
right to dower in land may be settled for out of 
the proceeds. 

In Wood y. Price (N. J. Eq.) 81 Atl. 664, Pit- 
ney, C., ruled that a wife’s petition that one- 
third of the surplus money in foreclosure sale 
be impounded to secure her inchoate right of 
dower against her husband’s judgment creditor, 
should be granted. Of course, as sale was right 
under the mortgage, no such question as in the 
Butler case, supra, could appear, but this case 
carries the idea, that there was absolute right to 
have reserved the full one-third, if the wife so 
elects. 

In Beach v. Beach, Iowa, 141 N. W. gar, there 
was an incidental consideration of the value of 
an inchoate right of dower, but it cannot be 
said that the case is at all in conflict with the 
Butler case, supra. It was held that it was er- 
roneous to instruct the jury that one-third of 
the present market value of “a certain real 
estate was the measure of damages where a wife 
sued for damages arising out of deceit in her 
mother-in-law bringing about her marriage to 
her son by falsely representing that he owned 
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said land. It was said: “In no casé has it 
ever been held that a married woman is entitled 
to recover the value of her one-third interest in 
her husband’s estate, while such third remains 
inchoate. Such inchoate right will, of course, be 
protected in a court of equity, but action for 
the value thereof will not lie until the husband’s 
death. Until she survives her husband it does 
not vest, and she is not entitled. to convert this 
inchoate right into cash, even as against a wrong- 
doer.’ ‘ 








ITEMS OF PROFESSIONAL 
INTEREST. 





REPORT OF MEETING OF MICHIGAN 
LAWYERS. 


The recent meeting of the Michigan State 
Bar Association was one of the most enthusi- 
astic ever held in the state. The attorneys 
at Lansing, under whose charge the immediate 
arrangements were held, were very success- 
ful in arranging an interesting program. Two 
United States Senators, Senator Robinson and 
Senator McComber, addressed the Association. 
Senator Robinson, upon the first day used the 
general topic of the “United States’ Relation to 
the Panama Canal” for the keynote of his ad- 
dress. -His seriousness, his manner of pre- 
sentation and the enormous interest involved 
in it absorbed the attention of every member 
of the Association, Senator McComber ad- 
dressed the Association upon the next day in 
one of the most eloquent and patriotic ad- 
dresses ever delivered before the Michigan 
State Bar Association, and its effect was far- 
reaching. The inspiration he gave to his sub- 
ject will be such as to last a long time. The 
individual papers presented by members of the 
State Bar Association residing in Michigan 
was exceptionally valuable and interesting this 
year. The program-was carried out in full. 
The local entertainment was delightful, and 
Lansing surely had outdone herself in enter- 
taining members of the Association. 

Judge Rollin H. Person, of Lansing, was 
elected president of the Association, Hon. John 
J. Cotton, of Flint, was elected vice-president 
of the Association, Harry A. Silsbee was elect- 
ed secretary and W. E. Brown, treasurer. 





REPORT OF THE MEETING OF THE WEST 
VIRGINIA STATE BAR ASSOCIATION. 
The Twenty-ninth Annual meeting of the 
West Virginia Bar Association, held at Wheel- 
ing on the 16-17 of July, has come and gone, 
leaving its very pleasant memories, some dis- 
appointments, perhaps, many profitable lessons 





and reflections, some professional inspirations, 
the flavor of delightful social reunions and re- 
enforcement of personal relations, with a pro- 
pitious outlook for the future growth, per- 
petuity and widening influence of the Associa- 
tion, 


The marked feature of the recent meeting 
was the fact that during the entire session 
the attention and labors of the members were 
focused upon subjects of live public and prac- 
tical interest and importance. The executive 
council is entitled to unusual credit for the 
character of the program. The time of the 
meeting was not consumed by rambles in the 
philosophy of law, or the discussion of ab- 
stract technical puzzles of neither profit or ap- 
propriateness, Every topic called out the at- 
tention and interest of those present, and the 
proceedings will have a larger public hear- 
ing and influence than those of any other 
meeting of recent date. 


Among the leading topics to which we refer 
as of more than usual public interest,, were 
first, that of marital law in West Virginia, in- 
troduced by the address of the president, Hon. 
W. G. Mathews, in a-most trenchant, logical 
and able review of the constitutional questions 
growing out of the recent declaration of mar- 
tial law in this state, and the decision of the 
Supreme Court sustaining the governor and 
the proceedings following his declaration. It 
is needless to say that there is a wide diversity 
of opinion as to their validity under our con- 
stitution, and an irreconcilable divergence 
among the legal fraternity from the position 
of the Supreme Court. This was manifest in 


I the extended and somewhat heated d‘scussion 


that took place in the meeting of the Asso- 
ciation. We think the preponderance of 
opinion tended to the conclusion that if the 
martial law and the proceedings thereunder, 
which we have been having in West Virginia, 
can be harmonized or reconciled with the pro- 
visions of its constitution, there is no use writ- 
ing a constitution to inhibit martial law. The 
Association disclosed a very general willing- 
ness to go on record with a conviction, but 
prudence and conservatism prevailed against 
it. 


However, Mr. Mathews’ address, which was 
distinctly adverse and formidably buttressed 
against the position taken by the Supreme 
Court was evidently approved, and his posi- 
tion endorsed. Mr. Mathews’ keen, judicial 
habit and his well balanced judgment in deal- 
ing with a legal proposition like this, has pre- 
sented a conservative and comprehensive view 
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of this whole subject that it will be hard to 
combat. 

The second important subject presented was 
that relating to a proposed amendment to the 
constitution providing a more speedy and prac- 
tical mode for the removal of judges. This 
subject had been referred to the Executive 
Council at a former meeting with instructions 
to report a tentative proposition for the action 
of the Association. Mr. Goodykoontz, of the 
Council, made a very thorough and convincing 
review of the evils growing out of the present 
inefficient plan of the constitution, and there 
was a unanimous concurrence in this view, 
but the Association failed, we regret to say, 
on any definite proposition for amending the 
constitution. 

One other subject of an ever pertinent and 
professional character broke out in several 
places during the proceedings and even at the 
banquet. There seems to be a quiet, persist- 
ent conviction that there is a noticeable re- 
trogression in the manner and methods that 
obtain in the practice of the law from a high 
standard of professional ethics—not that the 
whole bar is being infected with the disease, 
but rather than many virulent cases of the dis- 
ease is putting the whole bar in danger. Judge 
McWhorter’s paper on this subject was a most 
vigorous and specific indictment of this evil, 
and was listened to with marked attention by 
the Association. Judge McWhorter, who has 
just retired from the bench, was one of the 
most able, respected and efficient of our circuit 
judges, and this criticism coming from so well 
informed and impartial a source is worthy of 
the attention of the profession. 

The paper by Hon. John J. Cornwell on the 
utilization of the state’s water power was one 
of the features of the proceedings. His paper 
is a most valuable brief on the legal aspects 
of this most important subject, and was heard 
with great appreciation by the Association. 

The banquet was a most unique, sensible 
and enjoyable affair at the Country Club House 
and was thoroughly enjoyed by the members, 

The last year’s staff of officials was largely 
retained in the election of officers. A most 
graceful and meritorious thing was the elec- 
tion of the dean of the Association, Gen. Robt 
White, to the president’s office, and the won- 
der that this honor, had been so long post- 
poned. 

Col. White is 81 years of age, but retains his 
natural force apparently unabated. It is only 
necessary to put a match to the fuse and the 
rest follows. His career has been a somewhat 





spectacular one, and his activities and ener- 


gies displayed in many fields. He is a living 








illustration of the contention that a busy life 
with hard, unremitting work is the best 
panacea against early decay and the best pre- 
scription for a vigorous old age. He is one of 
the few living members of the Association 
who were present at its organization. He 
promises to live a hundred years, and we hope 
he will. 

The next annual meeting of the Association 
was appointed at Parkersburg, where the As- 
sociation has held a number of meetings in 
past years, but none recently. 

R. D. 
REPORT OF THE MEETING OF THE ALA- 
BAMA STATE BAR ASSOCIATION. 

After commending the Alabama Supreme 
Court for its action in adopting new rules of 
procedure and recommending that the chan- 
cery proceedings be revised, the most success- 
ful meeting of the State Bar Association ever 
held in its history came to a close, 

Committees were announced by President 
Frank S. White, which will prepare an em- 
ployes compensation act and present sugges- 
tions for the revision of the Chancery pro- 
ceedings of the State. The committee on the 
compensation bill is composed of J. T. Stoke- 
ly, John London, Birmingham; W. B. Oliver, 
Tuscaloosa; H. F. Reese, Selma. The Com- 
mittee on Chancery Reform is composed of B. 
P. Crum, Montgomery; Z. T. Rudolph, Birm- 





ingham; H. U. Sims, Birmingham; A. Leo 
Obendorfer, Birmingham, and W. O. Mulkey, 
of Geneva. 

Several amendments to Rule 45 recently 


adopted by the Supreme Court, were offered, 
and some dissatisfaction over this rule was 
expressed by different members, but all mo- 
tions leading to a revision of the new amend- 
ments were laid on the table. 

Captain Frank S. White, the retiring presi- 
dent, spoke briefly and thanked the members 
of the association for the honor bestowed up- 
on him. He predicted that the association 
would grow rapidly under the administration 
of Thomas M. Stevens, new president, and that 
the year would be successful. 

Plans for increasing the membership were 
discussed and the association decided that 
active steps should be taken toward interest- 
ing the lawyers of the State in the work of 
the association. 

Colonel Alexander Troy was unanimously en- 
dorsed by the association for his unswerving 
devotion to his duty, and by a rising vote his 
work was enthusiastically endorsed. 

After a delightful boat trip down Mobile Bay, 
during which many interesting papers were 
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read and new suggestions for the improvement 
of the organization were made, the thirty-sixth 
annual session of the Alabama State Bar As- 
sociation came to a close. 








CORRESPONDENCE. 


W RONGS—NEGLIGENCE—DAMAGES. 
litor Central Law Journal: 

“in ye olden times” the law spoke of wrongs; 
gligence is a later term; while now, under 
ur compensation acts, we are concerned chief- 

about damages. 

Wrongs, negligence, 
words compose an important 
respecting the 
fellowman. 

The early common law, 
result, considered wrongs 
reference to how, the manner or the means; 
individual rights were then the chief considera- 
personal liberty was paramount to 


damages,—these’ three 
chapter in human 
history relation of man to his 
looking mainly to the 

done without much 


tion; and 
property. 

ln still more primitive times the purely acci- 
dental never happened so as to relieve the doer 
of responsibility, and men had to flee to the 


cities of refuge in event of any fatal casualty. 
In later development the common law, look- 


to the cause, under the term negli- 
gence, the how, the manner and by what means 
an act was done or omitted, became the de- 
terming factor as to whether a wrong was ac- 
tually done. 

Now, under our compensation acts, both the 
wrong and the negligence have been practically 
eliminated, and we consider mainly the dam- 
ages, the compensation. 

Property or value or money has now become 
everything, having almost supplanted the im- 
portance of the buman relations; the moral ele- 
ment among men has been nearly eliminated; 
and man is practically now only a part of the 
machinery of the business. 

The effect on the race must eventually be as 
between man and a machine, but, humanely 
considered, the change was necessary. 

In practice, however, the change became im- 
perative by reason of the failure of justice; jus- 
tice failed by reason of the rules established by 
the courts to determine the negligence as a 
conclusion from the evidence; the validity of 
the evidence for this purpose rested upon the 
credibility of the witnesses; the eredibility of 
the witnesses was merely an opinion for the 
jury; and this opinion was controlled by the 
law (the instructions) given by the court. 

From the court, through a chain of dependent 
eventualities, back to the court, the circuit was 
completed, Such a system must necessarily 
have fatally failed. 

While making this circuit, we have been un- 
consciously describing another returning us to 
the primitive state, where results predominate. 
Seriously, I am led to philosophize that the ul- 
timate end of civilization may yet mean the ad- 
justment of changing relations to primitive con- 
ditions. Such, at least, has taken place here. 
A. A. GRAHAM. 


ing mainly 


Topeka, Kans. 





“BOOKS RECEIVED 


———— 





Street Railway reports annotated, reporting 
the electric railway and street railway decisions 
of the Federal and State Courts in the United 
States, with combined index to notes and index- 
digest of cases in volumes 1 to §8 inclusive. 
Edited by Austin B,. Griffin, of the Albany Bar, 
and Arthur F. Curtis, of the Delhi Bar. Vol. 
8. Price $35.00 per set. Albany, N. Y. Matthew 
Bender & Company. Review will follow. 








HUMOR OF THE LAW. 


is the difference between 
indirect taxation?” 

the difference between your 
and going through my 
Philadelphia Bul- 


Wife—“John, what 
direct taxation and 
Husband—“Why, 
asking me for money 
trousers while I’m asleep.’’-— 

letin. 


Pat, who was left-handed, was being sworn 
in as a witness in the west side court of Den- 
ver, Colorado. 

“Hold up your right hand,” 

Up went Pat’s left hand. 

“Hold up your right hand,” commanded the 
judge, sternly. 

“Sure, and'I am, yer Honor,” declared Pat. 
“Me right hand’s on me left-hand side.’-—Wom- 
an’s Home Companion. 


said the judge. 


A Justice of the peace was holding court in 
a little Missouri town. One of the attending 
counsel held against him an old grudge. While 
the justice was delivering an opinion he was 
interrupted by the braying of a jackass with- 
out, ; 


“What noise is that?” shouted the justice, 


full of suspicion that the unfriendly attorney 
was putting up a job on him. 
“It is only the echo of the court, your 


Honor,” said the attorney, smiling. 

Not in the least disconcerted, the justice re- 
sumed his delivery. Soon, however, the attor- 
ney interposed with technical objections, just 
as the jack brayed again. 

“Hold on!” retorted the retaliating justice; 
“one at a time, if you please.’-—Green Bag. 


A bookkeeper, Charles Goldberg, was recent- 
ly freed from indictment for.theft of $2,200 on 
condition tha he keep his position and repay* 
the debt at the rate of $10 per month.—News 
Item. 


Charles Goldberg is a foxy man 
As all men will allow. 
He has a very simple plan 
Whereby no matter how 
His enemies may try,— 
They can’t divorce him from his job. 
This is the reason why,— 
He .has to pay ten dollars 
Each month of every year, 
And so, of course, it follers 
By reasoning most clear 
That to clean up the score, 
He must hold his position 
Some twenty years or more. 
If he’d pay compound int’rest 
’Twould make a handsome sum 
And make his job eternal,— 
Charles G.’s a shark, by gum! 
—Sirius Sinnicus in The Green Bag. 
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WEEKLY DIGEST. 





Weekly Digest ef ALL the Current Opinions ef 
ALL the State and Territorial Courts ef Last 
Resort, and ef all the Federal Courts. 
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1. Attorney and CiHent—Contingent Fee.— 

An attorney, in the absence of statute, has a 
right to contract for a contingent fee without 
an agreement to pay costs.—Taylor vy. Perkins, 
Mo., 157 S. W. 122. 
\2. Bankruptey—<Act of.—Appointment of re- 
ceiver by a state court for an insolvent corpora- 
tion on a petition alleging insolvency, on the 
finding of insolvency, subsequently proved, held 
to constitute an act of bankruptcy.—In re 
Wenatchee Heights Orchard Co. U. S. D. C, 
204 Fed. 674. 

3.——Contempt.—The ___ classification -of con- 
tempts and contempt proceedings into civil and 
criminal contempts is applicable to proceedings 
in bankruptcy.—In re Kahn, C. C. A., 204 Fed. 
5381. 

4. Corporation.—Directors of a corporation, 
who were also creditors, held qualified to join 
in a petition to have it adjudged a bankrupt.— 
Home Power Co. v. Geis, C. C. A., 204 Fed. 
568. 


5. 











Domicile of Corporation.—A mining com- 
pany, incorporated in Arizona, but conducting 
its mining operation in Missouri, where it was 
licensed to do business, held to have its prin- 
cipal place of business in the latter state, with- 
in the meaning of Bankr. Act 1898, § 2 (1).— 
Home Powder Co. vy. Geis, C. C. A., 204 Fed. 568. 

6. Corporate Directors.—The board of di- 
rectors of a Minnesota corporation has author- 
ity to adopt a resolution that the corporation is 
unable to pay its debts and is willing to be ad- 
judged a bankrupt on that ground, without the 
authority of stockholders.—Dodge v. Kenwood 
Ice Co., C. C. A., 204 Fed. 577. 

7. Insurance.-—Where a _ bankrupt, 
than four months before bankruptcy, 





more 
trans- 








ferred an insurance policy to his wife, who 
thereafter commenced a jewelry business by 
bankrupt as manager and surrendered the pol- 
icy, after using part of the proceeds in the 
business, the transfer was insufficient to au- 
thorize a denial of the discharge of the bank- 
rupt, under Bankr. Act July 1, 1898, § 14 (b), 
which could be sustained only by proof that 
the business was begun and continued as the 
bankrupt’s property with the money procured 
by the insurance.—In re Schickerling, C. C. A., 
204 Fed. 592. 

8. Lease.—Under lease of a cash carrier 
system, the lessor held entitled to enter and 
claim a forfeiture only for breach of the lease, 
and not for bankruptcy of the lessee; and hence 
such an entry and seizure on the interverition 
of bankruntcy waived a forfeiture and effected 
a surrender of the lease, precluding a claim for 
accruing rent after adjudication.—In re Quak- 
er Drug Co., U.. S. D. C., 204 Fed. 689. 

9. Practice.—Objections to a corporation’s 
voluntary bankruptcy petition, in that it failed 
to comply with Bankr. Act, held too late after 
adjudication, where if made prior to adjudica- 
tion they could have been cured by amendment. 











—Dodge v. Kenwooé Ice Co., C. C. A., 204 Fed. 
577. 

10. Banks and Banking—Checks.—A bank is 
not the trustee, quasi trustee, factor. or agent 


of a corporate depositor, but its debtor only, 
and must determine the question whether the 
officer signing checks is authorized to do so, 
at its peril—Havana Cent. R. Co. v. Central 
Trust Co of New York, C. C. A., 204 Fed. 546. 

11. Bills and Notes—Bona Fide Holder.— 
Notes executed by an agent under power of 
attorney to purchase stock are collectible by an 
indorsee for value and without notice, who pur- 
chased them before maturity, notwithstanding 
the agent’s authority was procured by fraud.— 
City Bank of Wheeling v. Bryan, W. Va., 78 S§. 
E. 400. 

12. Mortgage.—In case of a conflict be- 
tween a condition in a note and a condition in 
the deed given to secure the note, the condition 
in the note will govern.—Linam vy. Anderson, 
Ga., 78 S. E. 424. 

13. Non Est Factum.—A plea of non est 
factum may be established by circumstantial 
evidence.—Dillard y. Holtzendorf, Ga., 78 S. E. 
414. 

14. Breach of Marriage Promise—Agegravat- 
ing Damages.—Rape or mere sexual intercourse 
cannot be considered in aggravation of damages 
in an action for breach of promise to marry.— 
Fletcher v. Ketcham, Iowa, 141 N. W. 916. 

15. Carriers of Goods—Freight Charges.— 
In the absence of an agreement to the con- 
trary, a consignor is generally responsible for 
the freight charges.—Keeling & Field vy. Wal- 
ter Connally & Co., Tex., 157 S. W. 232. 


16. Carriers of Live Stock—Diversion.—The 
eonsignor of live stock has the right to have 
the destination of his consignment diverted 
while in transit at any intermediate point 
through which it passes.—Ft. Worth & D. C. 
Ry. Co. v. Caruthers, Tex., 157 S. W. 238. 

17. Insurer.—Common carrier of live stock 
held an insurer except as to loss or injury 
caused by the natural vice, propensities, or in- 
firmities of the animals, and only bound to 
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exercise care to prevent loss from the natural 
inability of hogs shipped to withstand the hard- 
ships of transportation under the weather con- 
ditions.— Winslow y. Chicago & A. R. Co., Mo., 
157 S. W. 96. 


18.—Joint Ownership.—A carrier cannot de- 
fend on the ground that plaintiff was a joint 
owner of cattle with another, where the car- 
rier made the contract of carriage with plain- 
tiff alone.—Texas & P. Ry. Co. v. Tomlinson, 
Tex., 157 S. W. 278. 


19. Carriers of Passengers—Gratuitous Pas- 
senger.—In an action for injuries to a fireman 
while riding free without a pass on a street 
car by the courtesy of the company, that he 
paid no fare did not affect his relation as a 
passenger, nor his right to recover.—Memphis 
St. Ry. Co. v. Caviness, Tenn., 157 S. W. 63. 


20. Negligence.—Where a brakeman calls 
a station, opens the door of the car and vesti- 
bule, and then calls the station again, and the 
train in the night time stops at a place other 
than the station and suddenly starts again, 
there is such breach of duty to a passenger, in- 
jured while attempting to there alight, as will 
constitute '‘negligence.—Fox vy. Chicago, St. P., 
M. & O. Ry. Co., Minn., 141 N. W. 845. 


21, Proximate Cause.—Where a passenger 

carried beyond his destination on a dark night 
was compelled to alight at an unusual place 
and walk on the track back to the depot, an in- 
jury by falling into a cattle guard was the 
proximate result of the trainmen’s negligence. 
—St. Louis Southwestern Ry. Co. of Texas v. 
Missildine, Tex., 157 S. W. 245. 
Res Ipsa Loquitur.—Evidence, in a pas- 
senger’s action for injuries, that he was forced 
by the crowded condition of the car to stand 
near the door, and that the car gave a sudden 
jerk, causing him to grasp the door facing to 
keep from falling, and that the door slammed 
against his fingers, held to raise a presumption 
that defendant was negligent, and hence it was 
error to grant a nonsuit.—Holleman v. Georgia 
S. & F. Ry. Co., Ga. 78 S. E. 428. 

23. Champerty and Maintenance—Motives of 
Gain.—An agreement to maintain an action 
made for motives of gain is champertous, even 
though between relations.—Taylor v. Perkins, 
Mo., 157 S. W. 1332. : 

24. Contracts— Illegal Purpose.—A contract 
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by which plaintiff was required to procure 
certain letters writen by testator and return 
them to him was not illegal, if otherwise valid, 


because it was agreed that they should be 
transmitted through the mails when they were, 
in fact, nonmailable under the federal statutes. 
—Josephs y. Briant, Ark., 157 S. W. 136. 
25.——-Mutuality, Want of.—Where one was 
in possession of premises as lessee, paying a 


fixed annual rental, an agreement by the lessor 
that ne should have the premises as long as he 
paid the rent is not enforceable, being void for 
want of mutality.—Hill v. Hunter, Tex., 157 S. 
W. 247. 


26.-_——Personal Services.—A contract to haul 
and log timber is not a contract for personal 
services, and the contractor wrongfully dis- 
charged need not seek other employment, but 
may recover the difference between the contract 
price and what it would cost him to complete 





the work.—Stearns Lumber Co. v. Inman, Ky., 
157 S. W. 23. 


27. Corporations—Assignment for Benefit of 
Creditors.—The board of directors of a Minne- 
sota business corporation has authority to 
make a general assignment of the corpora- 
tion’s assets for the benefit of creditors.—Dodge 
v. Kenwood Ice Co., C. C. A., 204 Fed. 577. 


28. Bills and Notes.—That a corporate note 
was not signed, attested, and sealed, as re- 
quired by the by-laws, is no defense where the 
corporation has received the proceeds, or there 
has been a similar course of dealing between 
the same parties, or where the entire manage- 
ment of the corporation has passed into the 
hands of the officer who executed the note.— 
Hartzell v. Ebbvale Mining Co., Pa., 86 Atl. 1093. 

29. Transfer of Stock.—The right to equit- 
able relief to compel the transfer of stock on 
corporate books by reason of an assignment of 
a certificate to complainant is based upon the 
fact that his title is equitable only as between 
him and the corporation, so that equitable aid 
is necessary to have the legal title transferred. 
—Morris v. Hussong Dyeing Machine Co., N. J., 
86 Atl. 1026. 

30. Trust Funds.—Rules for following trust 
funds apply for the protection of corporations 
against breaches of trust by their officers.— 
Havana Cent. R. Co. v. Central Trust Co. of 
New York, C. C. A., 204 Fed. 546. 

31. Unearned Dividends.—Where the capi- 
tal of a corporation is depleted J the payment 
of unearned dividends to one class of stock- 
holders to the injury of another class, any one 
of the latter class may by appropriate proceed- 
ings compel the corporation itself to recover the 
funds so unlawfully withdrawn.—Detroit Trust 
Co. v, Goodrich, Mich., 141 N. W. 882. 

32. Covenants — Breach of.—A covenant 
against incumbrances is one in praesenti, and, 
it broken at-.all, is broken the instant it is 
made,—Smith v. White, W. Va., 78 S. E. 378. 

33. Criminal Law—Accomplice.—An “accom- 
plice”’ must be so connected with the crime that 
he might himself have been convicted as a prin- 
cipal or accessory before the fact and must 
have taken part in the perpetration of or prep- 
aration for the crime with intent to assist in its 
commission.—People v. Hyde, 141 N. Y. Supp. 
1089. 














34.--——Confession.—Where a written confes- 
sion, made in the presence of officers who testify 
that it was voluntary, shows itself that it was 
voluntary, it is admissible——State v. Kilduff, 
Iowa, 141 N. W. 962. 

35.——Former Jeopardy.—A prosecution be- 
fore a justice, being by collusion and to elude 
a prosecution by the state, would not be a bar 
to an indictment for the same offense.—Rich- 
ards v. State, Ark., 157 S. W. 141. 

36. Res Gestae.—In prosecution for assault 
with intent to kill, evidence that immediately 
after accused cut prosecuting witness, the wit- 
ness testifying saw prosecuting witness stand- 
ing and had to help him, and that he did not 
pick him up and carry him, but assisted him 
from the scene of the difficulty to witness’ 
house, was admissible as res gestae.—Luttrell 
v. State, Tex., 157 'S. W. 157 

37. View of Scene.—Accused has the right 
to accompany the jury, taking a view of the 
place of the alleged crime, but, when he is on 
bail during the trial, may waive his right.— 
People v. Auerbach, Mich., 141 N. W. 869. 

38. Customs and Usages—Definition.—“Cus- 
tom” is the old and general usage that has ob- 
tained the force of law and has established 
a recognized usage of a particular trade or 
vocation.—Kent vy. Town of Patterson, 141 N. Y. 
Supp. 932. 

39. Damages—Computation.—Where one has 
been injured in his property, his claim for com- 
pensation cannot be successfully met by show- 
ing that, if the injured property were devoted 
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to other uses, the damages would be lessened. 
—Bissell v. Ford, Mich., 141 N. W. 860. 


40.——Interest.—The allowance of interest as 


a general rule is discretionary with the court 
in equity cases, and it may allow interest or 
not according to equity and justice. except 


as a matter of 
Basshor Co., 


recoverable 
Thomas C. 


where interest is 
right.—Carrineton vy. 
Md., 86 Atl. 1030. 

41.-_—-Minimizing.—It is the duty of a person 
whose spring is polluted by the damming of a 
stream to avoid, by his labor or a reasonable 
expenditure of money, the consequences there- 
of.—Groh v. South, Md., 86 Atl 1036. 

42. Deeds—tUncertainty.—A deed describing 
the land as two lots assigned out of a larger 
survey in a designated suit for partition there- 
of, subject to numerous undefined prior convey- 
ances of the lots, giving the number of the lots, 
is not void for uncertainty.—Winding Gulf 
Colliery Co. v. Campbell, W. Va., 78 S. E. 384. 

3. Uncertainty.—A deed purporting to con- 
vey part of a larger tract, but not attempting 
to iocate the part conveyed, conveys an undi- 





vided interest in the larger tract, and is not 
void for uncertainty.—Morris v. Baird, W. Va, 
78 S. E. 371. 


44. Divorce— Custody of Child—Where a 
wife, who when her husband obtained a divorce 
and the custody of their child refused to per- 
form the duties of a mother and was without 
a permanent home, subsequently acquired a 
home, with permanent employment and with 
opportunity to care for the child, and actually 
cared for the child, there was a changed condi- 
tion sufficient to authorize the court to award 
to her the custody of the child.—Ex parte Boyd, 
Tex., 157 S. W. 254. 

45.._—-Full Faith and Credit.—Though an or- 
der of’‘court awarding to a spouse obtaining a 
divorce the custody of a child of the parties 
must be given full faith and credit by the 
courts of another state, it is res judicata only 
s0 long as the circumstances existing at the 
time of the order remain unchanged.—Ex parte 
Boyd, Tex., 157 S. W. 254. 

46.——Husband’s Domicile.-—While it is the 
duty of a wife to submit to her husband's choice 
of family domicile, she is not bound to follow 








him unless it is his wish that she do so, and 
if he does not request her to accompany him 
she is not guilty of desertion.—Collett v. Col- 
lett, Mo., 157 S. W. 90. 

47. Domicile — Residence.—‘‘Domicile” and 


“residence” are not identical terms; “residence” 
meaning the living in a particular locality re- 
quiring bodily presence in a given place, and 
“domicile” meaning living in that locality with 
intent to make it a fixed and permanent home, 


requiring not only bodily presence, but intent 
to make it a domicile.—Flatauer y. Loser, 141 
N. Y. Supp. 951. 





48. Dower—Royalties in Mining Lease.—The 
rule that, where a valid mining lease has been 
made by a husband, his widow is entitled to 
dower in the royalties, applies only in the event 
the royalties are paid on minerals mined from 
the land of which she is endowed, and where 
future she 


any coal is mined in the mav pre- 
sent her claim in an action therefor.—Daniels 
v. Charles, Ky., 157 S. W. 32. 


49. Ejeetment—Common Source of Title.— 
Proof of a common source of title in ejectment 
works an estoppel against defendant and dis; 
penses with the necessity of proof of perfect 
title in the plaintiff.—Winding Gulf Colliery Co. 
v. Campbell, W. Va., 78 S& E. 384. 

50. Embezzlement—W rongful Conversion.— 
Where an employee in lawful possession of his 
employer's goods. and with no authority to de- 
liver them to a driver, another employee, with- 
out checking them, the conversion of the goods 
by him and the driver, to whom he delivered 
them without checking, constituted embezzle- 
ment.—State v. Coster, Mo., 157 S. W. 85. 

51. Equity—Cross-Bill—Where equity has 
jurisdiction of the subject-matter and the par- 
ties, it will administer complete relief, and a 
cross-bill should not be dismissed because of 
existence of adequate remedy at law.—Smith v. 
White, W. Va., 78 S. E 378. 

52. Estoppel—Present Conveyance.—An ante- 
nuptial agreement, reciting that the prospective 








husband agreed and did thereby convey to the 
prospective wife certain lands to be hers abso- 
lutely, was in the nature of a present convey- 
ance which estopped the husband from there- 
after denying the title of the wife.—Smith’s 
Ex’r v. Jonns, Ky., 157 S. W. 21. 

53. Evidence—Admissibility.—In an action on 
a bond given to indemnify an employer against 
the default or embezzlement of an employee, 
the declarations of the employee after the em- 





ployment was terminated were not admissible 
against the indemnitor.—Dixie Fire Ins. Co. v. 
American Bonding Co., N. C., 78 S. E. 430. 





54. -Judicial Notice.—The judicial notice of 
facts, fulfills the object for which evidence is 
designed and stands in the place of evidence; 


and, where the trial court is called upon to take 


judicial notice of a fact, it may inform itself 
by reference to documents or books of refer- 
ence.—Line vy. Line, Md., 86 Atl. 1022. 


55. Instructions.—Where the evidence does 
not support the theory of the prosecution that 
accused and decedent’s wife combined to kill 
decedent, the submission of the question of con- 
spiracy to the jury is prejudicial.—People v. 
Auerbach, Mich., 141 N. W. 869. 








56. Latent Ambiguity.—In an action on a 
written contract to furnish “lumber enough to 
build one dwelling house,” parol evidence was 


admissible to show that the parties had a par- 
ticular dwelling house in mind; the words 
quoted being ambiguous.—Coleman v. Kea, Ga., 
78 S. E. 429. 

57.—Res Gestae.—The exclamations of a 
person libeled on first hearing the libelous ar- 
the Tres 





ticle reac are admissible as a part of 
gestae.—Houston Chronicle Pub. Co. v. Mc- 
David, Tex., 157 S W. 224. 

58.——Res Gestae.—Exclamations of pain and 





statements made two or three minutes after an 
accident by the person injured while lying on 
the ground, at the place of the accident are 
admissible as res gestae.—Louisville & N. R. 
Co. v. Miller, Ky., 157 S. W. 8. 

59. Exemptions—Tools of Trade—A_ safe, 
used by a vhysician as part of his office furni- 
ture in which he kept rare medicines and his 
surgical instruments, is exempt from execu- 
tion as part of the tools and apparatus of his 


trade.—Sterman v. Hann, Iowa, 141 N. W. $34. 
60. False Imprisonment—Respondert Superi- 
or.—Where a conductor arrests a person for 


drinking intoxicating liquor on a railway train 
or offering such liquor to another thereon in 
violation of Laws 1911, ¢. 228, he acts for the 
state and not for the railway company, and 
hence the railway company is not liable for 
wrongful arrest.—Houston v. Minneapolis, §&t. 
P. & 8S. S. M. Ry. Co., N. D., 141 N. W. 994. 


61. Frauds, Statute of—Parol Agreement.— 
A parol contract for cancellation of an agree- 











ment for the purchase of land is without the 
statute of frauds.—E. F. Rowson & Co. v. Mc- 
Kinney, Tex., 157 S. W. 271. 

62. Fraudulent Conveyances—Grantee.—That 


a wife allowed her son to manage her separate 
proverty and conduct the business in his name 
will not deprive her of any right or equity 
which she might have, even though the ar- 
rangement was’7 fraudulent.—Farmers’ State 
Bank of Quanah y. Farmer, Tex., 157 S. W. 283. 

63.——Husband and Wife.—The fact that the 
debtor's wife is a creditor does not destroy his 
right of preference. by a conveyance to her.— 
Gambrel v. Hines, Mo., 157 S. W. 119. 

64. Guaranty—Fraud.—Where plaintiff's agent 
read a contract cf guaranty to one who could 
not read as a document involving no financial 
liability, plaintiff cannot avoid the effect of the 
misrepresentation on the theory that the guar- 
antor should not have relied upon them because 
of the adverse interest of the agent.—Shores- 
Mueller Co. y. Knox, Iowa, 141 N. W. 948. 

65. Husband and Wife—Estoppel.—That a 
wife permits her aweband to inelude her prop- 
erty in a public sale of his property will not, as 
a matter of law, make the property the hus- 
band’s on the claim of an execution creditor, in 
the absence of estoppel leading the creditor in- 
to the expenditure of money or into altering his 
position to his detriméent.—Gambrel y. Hines, 
Mo., 157 S. W. 119. 
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66.——Implied Agreement.—Where a husband 
was a man of means, there could be no implied 
obligation on the part of the wife to pay him 
for the keep of live stock which was her sep- 
arate property, kept on the husband’s farm.— 
Smith’s Ex’r v. John, Ky., 157 S. W. 21. 
57.——Joint Tenancy.—Where a deed was 
made to a husband and wife as joint tenants, 
with the right of survivorship, it clearly ex- 
presses an intent to create a joint tenancy, and 
the survivor takes full title on the death of 
the other.—Sanderson y. Emerson, Neb., 141 N. 
W. 1025. 

68. Injunection—Illegal Purpose.—Grantee of 
land subject to executory contract of sale claim- 
ed to be in reality a iease for bawdy house held 
not entitled to enjoin such use, where his prop- 
erty rights had in no way been aifected by the 
use of the property.—Hodson v. Walker, Mo., 
157 S. W. 104. 

69. Indemnity—Pending Litigation.—An _in- 
demnity may not, by a settlement of a demand, 
defeat pending litigation or negotiations be- 
tween the creditor and the indemnitor through 
which he may be saved from loss, or enter into 
an agreement with a creditor by which the 
creditor acvepts a note merely for the purpose 
of making a claim that the indemnitee may 
present against his indemnitor.—Wilson  v. 
Hite’s Ex’r., Ky., 157 S. W. 41. 

70. Insurance—Accident Policy.—A contract 
for accident insurance is an investment, not an 
indemnity contract.—Suttles y. Railway .Mail 
Ass’n, 141 N. Y. Supp. 1024. 

71.——Assignment.—An indorsement of an as- 
signment of a life insurance policy by the com- 
pany after the death of the insured will not be 
set aside in the absence of a showing that the 
company will be prejudiced by the indorsement. 
—Thompson vy. Equitable Life Assur. Society of 
the United States, S. C., 78 S. E. 439. 

72.——Exception.— Where a boy under 16 was 
innocently employed to operate a dangerous 
machine, in violation of the Labor Law, and 
on being injured recovered judgment against 
plaintiff for negligence in failing to ‘warn, 
plaintiff could not recover on an employer's lia- 
bility policy excepting loss from the employ- 
ment of any person in violation of law.—Buffalo 
Steel Co. v. Aetna Life Ins. Co., 141 N. Y. Supp. 
1027. 

73._—-Waiver.—Where an insurer’s objection 
to proofs of loss were general and not specific, 
and the insurer furnished further proofs of loss 
which were received without further objection, 
the insurer was estopped from claiming that 
the proofs of loss were defective.—Foiles v. De- 





troit Fire & Marine Ins. Co., Mich., 141 N. W. 
S79. 

74. -Waiver.—A by-law of a county mutual 
fire insurance company, providing that the com- 
pany will not be liable for loss when the prop- 
erty insured is off the premises described in 
the application and policy, is made for the 


benefit of the company and may be waived by 
it—Kesler v. Farmers’ Mut. Fire & Lightning 
Ins. Ass'n, Iowa, 141 N. W. 954. 

75.——-Waiver.—An insurer issuing a life 
policy stipulating for forfeiture for nonpayment 
at maturity of any premium does not waive a 
forfeiture for nonpayment of a premium note 
by requesting the insured to ask for an exten- 
sion of time.—Parry v. Southeastern Life Ins. 
Co., & C.. 73 &. B Sak. 

76. Intoxicating Liquors—Blind Tiger.—That 
the sale of spirituous, malt, or intoxicating 
liguors was in open violation of law is no de- 
fense to a proceeding to abate and enjoin a 
“blind tiger’ as a nuisance; the term not be- 
ing restricted to places where liquor is sold 
on the sly.—Thompson y. H. H. Simmons & Co., 
Ga., 78 S. E. 419. 

77. Landlord and Tenant—Public Policy.—A 
lease of property for use as a bawdy house, 
drawn in the form of a contract of sale to avoid 
the consequences of making a lease, is illegal. 
—Hodson v. Walker, Mo., 157 S. W. 104. 

78.——Tenant’s Servant.—A landlord may be 
held liable for injuries to his tenant’s servant, 
due to his failure to use ordinary care to keep 
in repair stairways which are retained under 
his control.—Williams y. Dickson, Minn., 141 
N. W. 849. 





79. Libel and Slander—Mental Anguish.— 
Mental anguish is a proper element of damages 
for a libel.-—Houston Chronicle Pub. Co. v. Mc- 
David, Tex., 157 S. W. 22 


80. Limitation of Actions—-Absence from 
State—When a defendant resides out of the 
state at the time a cause of action arises, such 
absence will not interrupt the runnign of limita- 
tions.—Jaffray Realty Co. v. Solomon’s Estate, 
Tex., 157 S. W. 170. 


81. Concealment.—Where a_ petition for 
wrongful death brought under an Illinois stat- 
ute was filed after two years and alleged that 
the cause of action had been fraudulently con- 
cealed in that defendant had disclaimed liabil- 
itv, but did not allege facts showing reasonable 
diligence on plaintiff's part to discover the 
truth, the cause of action was barred by limita- 
tions.—Dryer vy. Chicago & A. R. Co., Mo., 157 
S. W. 129. 


82. Mortgage.—Where a third person pay- 
ing a mortgage did not take an assignment 
either of the mortgage or the note so as to ac- 
quire a lien on the land, any claim that he may 
have had was barred by the five-year statute 
of limitation.—Letton’s Adm’r v. Rafferty, Ky., 
157 S. W. 35. 


83. KFraud—Marriage.—A false representation 
by a mother that her son is the owner of spe- 
cific real estate, made to induce and actually 
inducing a woman to marry him, is actionabie 
fraud, and the woman may sue the mother for 
the damages sustained.—Beach y. Beach, Iowa, 
141 N. W. 921. 

84. Master and Servant—Discharge.—Miscon- 
duct of a servant justifying a discharge must 
be misconduct in the service, or, if prior to the 
service, must be accompanied by proof that the 
servant was guilty of moral fraud in concealing 
it on entering the service.—Carpenter Stell Co. 
v. Norcross, C. C. A., 204 Fed. 537. 

85,-——Intoxication.—An employee’s intoxica- 
tion is not necessarily willful misconduct which 
will defeat his employer’s liability for his in- 
juries.—Nekoosa-Edwards Paper Co. v. Indus- 
trial Commission, Wis., 141 N. W. 1013. 

86.——-Vice-Principal.—Death of employee 
struck by hoisting bucket held caused by the 
negligence of a vice-principal who directed an- 
other employee to signal the engineer to per- 
mit the bucket to drop without warning the 
employee or ascertaining whether he was in a 
position of danger.—William Miller & Sons Co. 
v. Wayman, Tex., 157 S. W. 197. 

87.——Vice-Principal.—A railroad company is 
liable for injuries to a fireman from a boiler 
explosion, due to the negligence of its servants 
intrusted with the duty of keeping it in re- 
pair; the duty of the master to provide rea- 
sonably safe machinery being nonassignable.— 
Findley v. Coal & Coke’ Ry. Co., W. Va., 78 S&S. 
E. 396. 

88. Mechanics’ Liens — Creation of. —Where 
an owner of land gives a purchaser or lessee 
the right of possession, and requires him to 
make improvements for the enhancement of the 
freehold, the purchaser or lessee has implied 
authority to subject the freehold to mechanics’ 
liens.—Ford v. Dixon, Mo., 157 S. W 


89. Sufficient Statement.—Under Rev. St. 
1099, § 8217, requiring a plaintiff seeking a 
mechanic’s lien to file with the clerk of the cir- 
cuit court a true account of the demand due 
him, with the name of the owner or contractor 
or both, if known, a lien paper merely contain- 
ing the name of the subcontractor for whom 
the claimant did the work is sufficient —Hughes 
Bros. Paint & Hardware Co. v. Prewitt, Mo., 
157 S. W. 120. 

90. Municipal Corporations—Abutting Own- 
ers.—A church maintaining for religious pur- 
poses a building situated back about three feet 
from the street line, with a cellar door extend- 
ing from the building out on the sidewalk, is 
not liable for injuries to persons standing on 
the cellar door to watch services in the build- 
ing.—City of Louisville v. Haydn, Ky., 157 S. 
Ww. 4. 

91. Governmental Duty.—A city acts in a 
governmental capacity in the improvement of 
its public streets, and it is not civilly liable 
for acts performed in such capacity, but is 
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liable for injuries resulting from a negligent 
construction or maintenance of the improve- 
ment.—Nelson v. Kansas City, Mo., 157 S. W. 94. 


92. Streets.—A city may leave any of its 
streets in the condition in which they were 
when first established and set apart for public 
use, although entirely unimproved, but if it 
undertakes to improve them, it must exercise 
ordinary care to put and keep them in reason- 
ably safe condition for public travel, having, 
however, a discretion as to the character and 
quality of the repairs or improvements that it 
will make, provided when completed they make 
the streets reasonably safe—Gee’s Adm’r_v. 
City of Hopkinsville, Ky., 157 S. W. 30. 


93. Street Assessment.—Where property 
owners made no objection to a notice requiring 
them to have pavement laid, an unsuccessful 
bidder could not, by reason of irregularity in 
the notice, enjoin the carrying out of a con- 
tract for the construction of the pavement. 
though while the advertisement for bids was 
being made he made private contracts with the 
individual owners.—Southern Cement Stone Co. 
v. Logan Coal & Supply Co., Ga., 78 S. E. 417. 

94. Negligence — Proximate Cause. — Where 
plaintiff attempts to prevent an injury to per- 
sons which would naturally result from the 
negligence of defendant, and is injured, the de- 
fendant’s negligence will be regarded as the 
proximate cause of his injury.—Williams v. 
Tinited States Incandescent Lamp Co., Mo., 157 
S. W. 130. 

95. Nuisance—Polluting Stream.—There can 
be no prescriptive right to pollute a stream by 
sewage so as to injure the public health; and, 
even if such a right could be acquired by pre- 
scription, it must be restricted to the extent to 
which it was exercised when the prescriptive 
period commenced, and a further extension 
thereof may be enjoined.—Attorney General v. 
City of Grand Rapids, Mich., 141 N. W. 890. 


96. Parent and Child—Surrender of Custody. 
—The rule that a parent cannot irrevocably de- 
vest himself of the right of custody over his 
minor child by a contract or agreement to sur- 
render her to another, but may recall the child 
despite his contract when it is for its welfare, 
extends to one who stands in loco parentis.— 
Dix v. Martin, Mo., 157 S. W. 133. 

97. Principal and Agent—Commissions.—A 
principal who attempted to fill order procured 
by an agent but failed to furnish articles as 
called for in the order, resulting in the pur- 
chaser’s rejection thereof, held liable tc the 
agent for commissions on uncompleted sale.— 
Northwestern Port Huron Co. y. Zickrick, S. D., 
141 N. W.- 983. 

98.———Confession of Judgment.—Promissory 
notes executed by an agent, containing a pro- 
vision that the agent is not authorized to make, 
empowering any attorney, at law to confess 
judgment, are not void because of such unau- 
thorized provision.—City Bank of Wheeling v. 
Bryan, W. Va., 78 S. E. 400. 

99.——Notice.—Where a carrier employed a 
stock yard company to hold cattle in pens while 
waiting shipment, notice to such company of 
orders to hold cattle was notice to the car- 
rier.—Ft. Worth & D. C. Ry. Co. v. Caruthers, 
Tex., 157 S. W. 238. ‘ 

100.——Proof of Agency.—While agency can- 
not be proved by the declarations of the agent, 
it may be established by the testimony of the 
agent or may be implied from the conduct of 
the principal and agent and dealings between 
them and the community.—McCloud vy. Western 
Union Telegraph Co., Mo., 157 S. W. 101. 

101. Prineipal and Surety—FElection of Rem- 
edies.—Where a debt is secured by mortgage 
on personal property, the creditor was not 
bound to enforce the mortgage before proceed- 
ing to enforce the liability of sureties.—Dil- 
lard v. Chandler, Tex., 157 S. W. 303. 

102. Subrogation.—A surety who satisfies 
the creditor of his principal by executing in 
good faith his note may assert the amount for 
which he executed the note as a valid de- 
mand against his principal.—Wilson v. Hite’s 
Ex’r, Ky., 157 S. W. 41. 

103. Removal of Causes—State Court.— 
While the issues of fact made on a petition for 
removal of a cause to the federal court must 














be tried in the federal court, the state court 
may determine for itself whether on the face 
of the record a removal had been effected.— 
Hurst v. Southern Ry. Co., N. C., 78 S. E. 434. 


104. Sales—Consideration.—Where the pur- 
chaser of fertilizer, the price of which was 
payable ‘by the original contract on demand, 
after arrival, did not agree to pay interest on 
the price up to the time he sold it, there was 
no consideration for a subsequent agreement by 
the seller that the purchaser need not pay the 


- price until the fertilizer was sold.—Consumers’ 


Fertilizer Co. v. J. M. Badt & Co., Tex., 157 S. 
W. 226. 

105. Seals—Scroll.—A _ scroll upon a_ bond, 
when the maker signed it, was his seal as much 
as if he had himself placed it there, although 
it was in fact placed there by another.—Line 
v. Line, Md., 86 Atl. 1032. 


106. Street Railroads—Negligence Per Se.— 
It was negligence as a matter of law for a 
motorman to look back watching what was 
happening inside the car instead of looking 
ahead.—Eskridge vy. Metropolitan St. Ry. Co., 
Mo., 157 S. W. 105. 


107. Subrogation—Negotiable Paper.—A bank 
purchasing, before maturity in due course of 
business and without notice, notes given to a 
corporation by purchaser of stock is unaffected 
by a cancellation of the purchase on the ground 
of fraudulent representations, but the purchaser 
is entitled to the benefit of time certificates of 
deposit issued to the corporations and repre- 
senting the proceeds of the notes.—Southern 
Ins. Co, v. Milligan, Ky., 157 S. W. 37. 

108. Telegraph and Telephones—Prompt De- 
livery.—Negligence of a telegraph company, in 
failing to promptly deliver a message intend- 
ed to secure the diversion of a car load of 
peaches to a different road and destination, held 
the proximate cause of a delay resulting in 
loss in selling the peaches.—Kerns & Lorton v. 
Western Union Telegraph Co., Mo., 157 S. W. 
106. 











109. Prompt Delivery.—Liability for Milure 
to deliver a message does not depend on willful 
negligence or bad faith.McCloud v. Western 
Union Telegraph Co., Mo., i157 S. W. 101. 

110. Trusts—Personal Property.—A valid 
trust in personal property is created, where a 
beneficiary, a trustee other than the beneficiary, 
and a fund, are designated, and there is an 
actual delivery of the fund or property to the 
trustee with the intention of passing legal title 
thereto to him as such trustee.—Hammerstein 
v. Equitable Trust Co., 141 N. Y. Supp. 1065. 

111. Vendor and Purchaser—Fraud.—One who 
received tand purchased at an execution sale by 
a judgment creditor, in consideration of ser- 
vices rendered the judgment creditor in pro- 
curing a default judgment against the debtor, 
which was procured by the_ creditor’s false 
representations, made to enable him to. pur- 
chase the land at a grossly inadequate price at 
the execution sale, was not a bona fide pur- 
chaser.—Kinkaid vy. Rossa, S. D., 141 N. W. 969. 

112. Judicial Sales.—Where undivided in- 
terests in land are conveyed, and are subject to 
prior vendor’s liens and to the lien of attach- 
ments, and it is impracticable to sell in the 
inverse order of alienation, the entire tract may 
be sold, leaving the alienees to take their in- 
terests out of the surplus funds.—Morris_ v. 
Baird, W. Va., 78 S. E. 371 

113. Vendor’s Lien.—In a suit to enforce a 
vendor's lien, equity may award relief to the 
grantee by abating, from the purchase price, 
damages from a breach of the grantor’s cov- 
enants, Which may be ascertained either by di- 
recting an issue quantum damnificatus to a jury 
or by reference to a commissioner.—Smith v. 
White, W. Va., 78 S. E. 378. 

114. Wills—Election.—An election that a hus- 
band will take against his wife’s will, cannot 
be made by his: executor or administrator after 
his death.—In re Buckland’s Estate, Pa., 86 Atl 
1098. 

115. Tndue Influence.—Acts of kindness 
and attention may not be considered acts of 
undue influence, unless carried out with the 
design of subjugating the testatrix’s mind and 
of depriving her of free agency.—Keller  v. 
Keller, Pa., 86 Atl. 1065. 











wtih 





